I. INTRODUCTION
Investor-State arbitration allows foreign investors to directly claim against the State in which they invested. 1 A fundamental requirement of all such arbitration is that the investor, whether an individual or a corporation, be a national of a specific foreign country. Yet the issue of investors' nationality can be surprisingly complex. In a globalized world economy, most international investment is channelled through complex structures consisting of companies incorporated in different jurisdictions and owned by nationals of different countries. In such cases, it can be difficult to identify the rung of the corporate ladder that determines the nationality of the investor. Even the nationality of individual persons can be difficult to determine when many international business people carry two or more passports.
A recent spate of investor-State arbitral awards has grappled with different aspects of this nationality problem. These decisions include Champion Trading v. Egypt, 2 Soufraki v. United Arab Emirates, 3 Tokios Tokeles v. Ukraine 4 and Loewen v. United States. 5 The sometimes surprising and contradicting conclusions reached in these decisions are discussed in detail below.
All of these cases arise out of investment treaties. These treaties are negotiated by home States seeking to protect their own nationals with investments in a host State and by host States seeking to attract foreign investment. Accordingly, all such treaties restrict their benefits to investors who can satisfy certain basic nationality requirements.
For example, Article 1101 of the North American Free Trade Agreement (NAFTA) states that Chapter Eleven of the Agreement applies to "measures adopted or maintained by a Party relating to … investments of investors of another Party in the territory of the Party". 6 Similarly, the International Centre for Settlement of Investment Disputes (ICSID), where most modern investor-State claims are brought, is limited to investors from States Parties to the Centre's Convention. Article 25(1) of that Convention reflects these limits on the nationality of the investor:
"The jurisdiction of the Centre shall extend to any legal dispute arising directly out of an investment, between a Contracting State … and a national of another Contracting State …" (emphasis added).
Where an investor does not clearly satisfy these nationality requirements, States are quick to challenge their standing. The acceleration of investor-State arbitration in recent years has clarified the circumstances in which an investor satisfies the nationality requirements. This article will discuss these requirements as they apply to both natural and corporate claimants.
II. NATURAL CLAIMANTS A. NATIONALITY IS DETERMINED BY THE RELEVANT NATIONAL LAWS
Two recent decisions demonstrate that, although investment treaties are governed by international law, international law will refer back to municipal law for the purpose of determining nationality. States determine nationality in many different ways, sometimes by rules that can appear harsh and unusual to observers from different legal systems.
Champion Trading v. Egypt
The dispute in Champion Trading v. Egypt 7 arose following the passage of Egyptian laws in the mid-1990s privatizing and liberalizing the cotton trade. U.S. investors took advantage of the new laws by investing in cotton trading in Egypt through a locally incorporated company, National Cotton Company (NCC). The venture failed and shareholders in NCC claimed against Egypt at the ICSID for breaches of the Egypt-United States bilateral investment treaty (BIT). 8 The claiming shareholders were two U.S. companies, Champion Trading Company and Ameritrade, and three U.S. citizens who were all members of the Wahba family. These three individuals were born THE JOURNAL OF WORLD INVESTMENT & TRADE 928 6 Bilateral investment treaties (BITs) also contain such limitations. Article 8(1) of the Ukraine-Lithuania BIT, for example, provides for investor-State arbitration for " [a] ny dispute between an investor of one Contracting Party and the other Contracting Party in connection with an investment on the territory of that other Contracting Party".
7 Supra, footnote 2. in the United States to parents who were both U.S. citizens. The father, however, also held Egyptian citizenship, a fact that proved fatal to the Wahbas' claim.
In response to a challenge from Egypt, the Tribunal held that the Wahbas did not have standing to claim. It found that, in addition to being U.S. nationals, the Wahbas were all Egyptian nationals and, therefore, precluded from claiming against Egypt by Article 25(2) of the ICSID Convention. As recognized above, Article 25(1) of the ICSID Convention extends the Centre's jurisdiction to disputes between a Contracting State and a "national of another Contracting State". Article 25(2) states that a "national of another Contracting State" does not "include any person who on either date also had the nationality of the Contracting State party to the dispute".
The Tribunal relied on Egyptian law to determine that the Wahbas were Egyptian nationals. Under Egyptian law, the sons of Egyptian nationals retain that nationality for one hundred generations, regardless of where they are born or where they live. While they had never even been to Egypt, the Wahba children were all the sons of an Egyptian national and therefore squarely fell within this bracket.
The Tribunal held that it did have jurisdiction to hear the claims of the U.S. companies, despite the fact that the Wahbas were shareholders in those companies. However, those companies only became shareholders in NCC after much of the alleged damage had already occurred. Egypt is therefore only exposed to some of the damages originally claimed. The Tribunal's decision to apply Egyptian law to determine Egyptian nationality is consistent with the definition of nationality in most BITs. In a clause common to most BITs, the Egypt-United States BIT in question in Champion Trading states in its Article I(1)(e) that "national" means "a natural person who is a national of a party under its applicable law".
The Champion Trading Tribunal did recognize limits to the rule that the laws of the State in question are applied to determine an investor's nationality. Applying Article 32(b) of the Vienna Convention on the Law of Treaties, 9 the Tribunal held that:
"One could envisage a situation where a country continues to apply the jus sanguinis [blood line] over many generations. It might for instance be questionable if the third or fourth foreign born generation, which has no ties whatsoever with the country of its forefathers, could still be considered to have, for the purpose of the Convention, the nationality of this state." 10 Wherever those limits are, the recent Soufraki v. United Arab Emirates 11 Decision demonstrates that they will not be easily reached.
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9 That Article states: "Recourse may be had to supplementary means of interpretation, including the preparatory work of the treaty and the circumstances of its conclusion, in order to confirm the meaning resulting from the application of article 31, or to determine the meaning when the interpretation according to article 31: … (b) leads to a result which is manifestly absurd or unreasonable." 10 Champion Trading v. Egypt, supra, footnote 2, at page 17. 11 Supra, footnote 3.
Soufraki v. United Arab Emirates
The Soufraki v. United Arab Emirates dispute arose out of a concession contract that Mr Soufraki had signed, as a Canadian, with the United Arab Emirates for the development of ports in that country. Mr Soufraki also claimed Italian citizenship and, after the relationship broke down, claimed for breaches of the Italy-United Arab Emirates BIT.
The Tribunal rejected the claim because they found that, according to Italian law, Mr Soufraki was not an Italian at the time he made the claim. The striking element of the Decision is that the Tribunal reached this conclusion despite Mr Soufraki producing five certificates of citizenship and a declaration of the Italian Foreign Affairs Minister that he was an Italian citizen and could claim under the Italy-United Arab Emirates BIT. Mr Soufraki made the persuasive argument that Italian officials are in the best position to interpret their laws and these certificates and declaration should therefore satisfy the Tribunal. Sadly for Mr Soufraki, they did not.
The Tribunal questioned whether the authors of the certificates and declaration were fully aware of Mr Soufraki's circumstances and therefore launched its own investigation into his claims of Italian citizenship. It found that by leaving Italy for Canada in 1991 he had abandoned his Italian citizenship under Italian law and was unconvinced by his evidence that he regained that citizenship by subsequently living in Italy. The Tribunal was also unconvinced that the authors of the certificates and declaration of his citizenship were aware that he moved to Canada in 1991 and therefore lost his Italian citizenship under Italian law. The Tribunal recognized that:
"… it is difficult for Mr. Soufraki, whose business interests span continents and who constantly travels the world, to reconstruct his actual residence during a twelve or thirteen month period more than ten years earlier. The Tribunal rejected the claim. It held that:
"What is important in this case in order to determine whether the Claimant has access to the arbitral jurisdiction based on the BIT, is only whether he has Peruvian nationality and if that nationality is effective. There is no doubt on this point." 20
The Tribunal went on to say that:
"What one, or the other, or even both of his mother countries' understanding regarding, for example, the person's exercise of political rights, civil rights, the responsibility for his diplomatic protection and the importance of his registered address for determining any such rights has no bearing on the legitimate legal fact that Mr. Olguín effectively has dual nationality. To this Tribunal, the effectiveness of his Peruvian nationality is enough to determine that he cannot be excluded from the provisions for protection under the BIT." 21
Feldman v. Mexico
The Olguín v. Paraguay Tribunal's comments on Mr Olguín's residence are consistent with the Interim Decision on Jurisdiction in Feldman v. Mexico. 22 In that case, Mr Feldman, a U.S. citizen, claimed against Mexico for breaches of the NAFTA. Mexico objected that Mr Feldman had lived in Mexico for the previous twenty-seven years and, therefore, was not really a U.S. national. Mexico relied, in part, on Article 201 of the NAFTA. That Article extends the Treaty's protection to permanent residents of NAFTA Parties even if they are not citizens. Mexico argued that if residency can be used to extend NAFTA's protection, it must also be used to restrict it.
The Tribunal rejected Mexico's objection. It stated that:
"… in matters of standing in international adjudication or arbitration or other form of diplomatic protection, citizenship rather than residence is considered to deliver, subject to specific rules, the relevant connection." 23 It is unclear if the Decision in Feldman v. Mexico would have been the same if he had been a national of Mexico and therefore had held dual nationality. In distinguishing the facts from those considered in the Nottebohm case, the Tribunal stated that:
"We are, therefore, not confronted, in terms of the state-individual relationship, with a conflict between, on the one hand, permanent residence and, on the other hand, superficial or artificial conferral of citizenship, but rather between the former and a citizenship which was conferred under normal circumstances in the first place and was not subsequently tainted by a total breach of relationship. In these circumstances, citizenship must, as a matter of principle, prevail over permanent residence, as far as the issue of standing is concerned." 24 While the Tribunal found that Mr Feldman had a sufficient connection with the United States as against his residence in Mexico, it is unclear whether this connection would have been sufficient to allow him to claim against Mexico if he were also a citizen of that country. In that circumstance, it is possible that the principle expressed in cases such as Nottebohm and A/18 would have prevented him from claiming.
Indeed, this would be the answer in cases brought under the most recent U.S. Model BIT. 25 That Treaty states that "a natural person who is a dual national shall be deemed to be exclusively a national of the State of his/her dominant and effective nationality." It is important to note, however, that if a claim under a BIT based on the Model were brought under the ICSID Convention, the claimant would still have to satisfy the requirements of Article 25(2)(a) of the Convention.
III. CORPORATE CLAIMANTS A. TREATY AND ICSID DEFINITIONS
The rules for determining nationality become even more complex when they are applied to corporations. Treaties apply a variety of tests to determine if a corporation qualifies as an investor of a party.
Some treaties set a low threshold for a corporation to qualify as an investor of a party. Article 1(2) of the Ukraine-Lithuania BIT, for example, defines a "Lithuanian investor" as "any entity established in the territory of the Republic of Lithuania in conformity with its laws and regulations".
Other treaties set a higher threshold. Article 1(1)(b) of the Indonesia-Chile BIT, for example, not only requires that the corporation be "constituted or otherwise duly organized under the law" of the home State, but also requires that its "effective economic activities" be in that State.
Some treaties limit corporations' standing based on who controls the corporation. The NAFTA, for example, states that, following consultations with other NAFTA Parties, a Party may deny the benefits of the Treaty to an investor of another Party "if investors of a non-Party own or control the enterprise and the enterprise has no substantial business activities" in the putative home State. 26 to deny the Treaty's benefits to corporations that are controlled or owned by a State with whom the Party "does not maintain diplomatic relations". 27 While control is used to limit standing, it is also used to extend investors' standing. Article 25(2)(b) of the ICSID Convention, for example, offers the forum to: "… any juridical person which had the nationality of the Contracting State party to the dispute on that date and which, because of foreign control, the parties have agreed should be treated as a national of another Contracting State for the purposes of this Convention."
Similarly, the Indonesia-Australia BIT is representative of several BITs deeming that companies incorporated in States that are not party to the treaty still have standing if nationals from one of the parties control those companies. 28 Despite such detailed descriptions of which corporations will have standing to bring a claim, gaps remain. Recent decisions help to fill some of those gaps.
B. INDIRECT OWNERSHIP DOES NOT BAR CLAIMS
Recent decisions confirm that, even if a treaty does not contain a provision like that contained in the Indonesia-Australia BIT, investments only indirectly owned by requisite nationals still satisfy the nationality requirements. The Waste Management II NAFTA Decision is a recent example. 29 In that case, U.S. investors claimed against Mexico for breaches of the NAFTA. The investors owned the investment through a Caymans Island company, and Mexico argued that the claimant was not an "investor" for the purposes of the NAFTA because a company incorporated in a non-Party to the NAFTA suffered the damages. The Tribunal rejected this argument, holding that " [t] here is no hint of any concern that investments are held through companies or enterprises of non-NAFTA States, if the beneficial ownership at relevant times is with a NAFTA investor." 30 It also appears that a tribunal can look through to a second layer of shareholders to determine if the true controller of a company holds the requisite nationality. In SOABI, 31 the ICSID Tribunal considered Senegal's claim that a Panamanian company owned shares in SOABI, the locally incorporated company that contracted with Senegal. Panama was not a signatory to the ICSID Convention and, therefore, according to Senegal, the claimant failed the nationality requirements of that Convention. The Tribunal rejected this argument. Belgians owned most of the shares in the Panamanian company and Belgium was a signatory to the Convention. The Tribunal held that this ultimate control was sufficient to establish the Tribunal's jurisdiction, ratione personae. In explaining its decision, the Tribunal held that:
"… it is obvious that, just as a host state may prefer that investments be channelled through a company incorporated under domestic law, investors may be led for reasons of their own to invest their funds through intermediary entities while retaining the same degree of control over the national company as they would have exercised as direct shareholders of the latter." 32 The SOABI Decision therefore settled the confusion arising from the earlier Decision in Amco v. Indonesia. 33 That case arose from a contract for the company, Amco, to construct and manage a hotel and plaza in Indonesia. An arbitration clause in the contract referred disputes to the ICSID. After it had been built, the hotel was taken over by the Indonesian military and Amco brought proceedings before an ICSID tribunal. Indonesia challenged the Tribunal's jurisdiction, claiming, inter alia, that Amco was not controlled by U.S. investors, as Indonesia originally thought, but was actually controlled by a Dutch national. While it is not clear from the Decision, Indonesia appears to have claimed that it would not have consented to ICSID arbitration if it knew that this was the case.
The Tribunal rejected this argument, holding that:
"To take this argument into consideration, the Tribunal would have to admit first that for the purpose of Article 25(2)(b) of the Convention, one should not take into account the legal nationality of the foreign juridical person which controls the local one, but the nationality of the juridical or natural persons who control the controlling juridical person itself: in other words, to take care of a control at the second, and possibly third, fourth or xth degree.
Such a reasoning is, in law, not in accord with the Convention. Indeed, the concept of nationality is there a classical one, based on the law under which the juridical person has been incorporated, the place of incorporation and the place of the social seat." 34 The Tribunal held that it might, however, in exceptional circumstances, explore the true controller of a company. The Tribunal stated that: "… in fact, it could be so where for political or economical reasons, it matters for the Contracting State to know the nationality of the controller or controllers, and where it is proven that would the Contracting State have known this nationality, it would not have agreed to the arbitration clause; such a situation might possibly be met in exceptional instances." 35 The Amco Decision has been interpreted as suggesting that tribunals should only look to the first layer of ownership to determine control. 34 Ibid., at para. 14. 35 Id.
in SOABI on the grounds that the Amco Decision precluded the search for foreign control beyond immediate control. Delaume, Hirsch and Amerasinghe also believe that the two Decisions are incompatible, but support the Decision of the majority in SOABI. 36 Other commentators have preferred the view that the Decisions are consistent. Nathan, for example, reconciles the Decisions by arguing that they stand for the principle that a tribunal will continue to look up the corporate chain until they find ownership satisfying the nationality requirements. 37 While Nathan is correct that the Decisions are reconcilable, the manner in which he reconciles them is misplaced. As recognized by Schreuer:
"This idea has a certain degree of attractiveness but leads to further troubling questions. Is it sufficient for nationals of non-Contracting States or even of the host state to set up a company of convenience in a Contracting State to create a semblance of appropriate foreign control?" 38
The better interpretation of the Decisions comes from recognizing that the Panamanian company in SOABI was a mere holding company while the U.S. company in Amco was far more substantial. These facts suggest that investor-State tribunals will look through holding companies to determine control but will not look through companies pursuing activities in the jurisdiction in which they are incorporated. This interpretation is then consistent with the Champion Trading Decision, in which the Tribunal held that the U.S. companies, which had legitimate activities in the United States, had standing to claim against Egypt even though the shareholders of those companies were Egyptian dual nationals who did not have such standing. 39 
C. ASSIGNMENT OF CLAIMS
For corporations with subsidiaries incorporated in various countries, assigning investor-State claims within the corporate structure may appear to be an attractive way to overcome any defects in the nationality of the company immediately suffering damage. The Decision in Banro 40 highlights the difficulties of assigning claims in this way. . Nathan argues that the Decisions stand for the proposition that "where the company is incorporated in a contracting state, an ICSID tribunal will not probe behind the veil of incorporation to see if the ultimate control of the company is in the hands of nationals of a contracting state." Nathan appears to be referring to the company immediately controlling the company suffering damage. 38 
Banro Resources v. Congo
The Banro dispute arose out of a contract between Banro Resources, a Canadian mining company, and the Democratic Republic of the Congo, in which they were mining. Article 35 of their contract referred all disputes to the ICSID for settlement.
Canada is not a signatory to the ICSID Convention and, therefore, Banro Resources could not bring a claim to the ICSID, despite Article 35 of the contract. In an apparent attempt to overcome this problem, Banro Resources transferred the claim to its U.S. subsidiary, Banro America, before claiming before the ICSID. The United States is a signatory to the Convention.
The Tribunal rejected the standing of Banro America for two reasons. First, it held that the claim failed to comply with Article 25 of the ICSID Convention. That Article states that:
"The jurisdiction of the Centre shall extend to any legal dispute arising directly out of an investment, between a Contracting State … and a national of another Contracting State, which the parties to the dispute consent in writing to submit to the Centre."
The Tribunal drew from the final sentence of this phrase the requirement that the investor must be a national of a contracting State at the time consent is given. It found that the claimant failed this requirement because, at the time consent was given in the contract, it was given by Banro Resources. Furthermore, the Tribunal found that Banro Resources could not have transferred that consent to its subsidiary, Banro America, because it never held such consent to transfer.
The Tribunal also found that Banro America was precluded from claiming because Canada had diplomatically supported Banro Resources' case. This restriction does not appear in the ICSID Convention. The only mention that it makes of diplomatic protection is in Article 27, which states that "[n]o Contracting State shall give diplomatic protection … in respect of a dispute which one of its nationals and another Contracting State shall have consented to submit … to arbitration under this Convention …" Canada's actions did not breach this Article because Canada is not a Contracting State to the ICSID Convention.
Unable to find this restriction in the actual words of the Convention, the Tribunal drew from the Convention's objectives. It argued that one of those objectives was to provide a means for investors to claim by themselves so as to prevent the diplomatic consequences of States espousing their claims. The Tribunal found that if it allowed Banro America standing, then the company would effectively have the advantage of both diplomatic protection and investor-State claims. The Tribunal found that this defeated the object of the Convention. It drew support for this approach by a brief review of previous ICSID cases:
"These few examples demonstrate that in general, ICSID tribunals do not accept the view that their competence is limited by formalities, and rather they rule on their competence based on
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a review of the circumstances surrounding the case, and, in particular, the actual relationships among the companies involved. This jurisprudence reveals the willingness of ICSID tribunals to refrain from making decisions on their competence based on formal appearances, and to base their decisions on a realistic assessment of the situation before them." 41 The Banro Decision does not, however, mean that defects in the nationality of a company immediately suffering damage from State action can never be cured. The subsequent jurisdictional Decision in the Autopista case 42 demonstrates how such defects can be appropriately cured.
Autopista v. Venezuela
The dispute in the Autopista case arose from a contract between Venezuela and the locally incorporated company, Autopista, for the construction and operation of a highway. In drafting the contract, the parties appear to have preferred to include an arbitration clause for ICSID arbitration but were prevented from doing so by the fact that Autopista was owned by ICA Holdings, a Mexican company, and Mexico is not a signatory to the ICSID Convention. Article 63 of the contract referred disputes to ad hoc arbitration in Venezuela. Article 64, however, stated that if the majority of the shares were sold to a national of an ICSID Contracting State, then disputes arising from the contract would be settled at the ICSID.
After the contract was signed, the majority of Autopista's shares were sold to Icatech, a U.S. company. The United States is a signatory to the ICSID Convention and, therefore, after a dispute arose, in accordance with Article 64 of the contract, Autopista brought proceedings before an ICSID tribunal.
Venezuela argued that, while Icatech, a U.S. company, owned the majority of shares in Autopista, it was, in turn, a subsidiary of ICA Holdings and true control of Autopista remained with Mexicans. To support their argument, Venezuela highlighted that Mexico had made diplomatic efforts on behalf of Autopista after the dispute had arisen.
Despite the similarities in this case to the facts of Banro, the Autopista Tribunal arrived at a different conclusion by upholding Autopista's standing. The Tribunal justified its different conclusion by distinguishing the Banro Decision on two grounds. They stated that in "Banro the transfer of shares was not subject to the approval of the government" and "more importantly, the parties had not contractually defined the test for foreign control". 43 Indeed, while the clause in Banro simply stated that the parties agreed to ICSID arbitration in case of a dispute, the clause in the Autopista contract was more 43 Ibid., at para. 143.
sophisticated. The clause in that contract stated that consent was conditional on the transfer of shares.
In concluding that this consent satisfied the requirements of the ICSID Convention, the Autopista Tribunal relied on Holiday Inns v. Morocco. 44 In that case, the Tribunal stated that "the Convention allows parties to subordinate the entry into force of an arbitration clause to the subsequent fulfilment of certain conditions, such as the adherence of the States concerned to the Convention". 45 While the different wording of the clauses consenting to ICSID arbitration distinguishes the two cases, there is one area in which the Decisions squarely conflict. In Autopista, Mexico had also exercised diplomatic efforts on behalf of the claimant. Yet, despite the Decision in Banro, the Autopista Tribunal dismissed the effect of Mexico's diplomatic efforts.
The Autopista Tribunal argued that Mexico's diplomatic efforts did not affect the claim because Mexico merely tried to settle the dispute rather than to espouse Banro's claim. 46 46 Autopista, ibid., at para. 138. 47 Ibid., at para. 140. 48 Supra, footnote 5. 49 Supra, footnote 4.
Loewen v. United States
The facts surrounding the Loewen case are now well known. Ray Loewen is a Canadian citizen whose Canadian incorporated company, The Loewen Group, Inc., bought several funeral homes across the United States in the 1980s and 1990s. When Loewen attempted to purchase homes in Mississippi, a dispute emerged with a local funeral home operator, O'Keefe, over a transaction worth at most US$ 10 million. O'Keefe sued Loewen in the local Mississippi courts.
During the trial, O'Keefe's lawyers made repeated references to Loewen's Canadian nationality, his race and class. It is fair to say that the Mississippi jury was swayed by O'Keefe's appeal to their prejudices. The jury awarded him US$ 500 million damages, including US$ 75 million for emotional distress and US$ 400 million in punitive damages.
Not surprisingly, Loewen hoped to appeal the Decision. Unfortunately for him, Mississippi law requires the losing party to post a bond equal to 125 percent of the damages award within seven days as a condition to stay the execution of the judgment. The Loewen Group could not produce US$ 625 million in that time and settled the case for US$ 175 million.
Loewen then brought a claim under the NAFTA, alleging, among other things, a denial of justice in breach of NAFTA Chapter Eleven. During the proceedings, The Loewen Group's pending bankruptcy forced it to restructure so that a U.S. company owned all of its assets except for one. The remaining asset was the NAFTA claim, the rights in which were assigned to a specially created Canadian company, Nafcanco.
The Loewen Tribunal found serious shortcomings in the Mississippi trial process. It found that the trial judge's decision to permit O'Keefe's lawyers to make prejudicial references to Loewen's foreign nationality, race and class was a denial of justice that would have violated NAFTA had all appeals been effectively exhausted. However, the Tribunal rejected the claim because of the effects of the restructuring. According to the Tribunal, the restructuring effectively ensured that U.S. citizens would benefit from any award in Loewen's favor. 50 The Tribunal then decided that the NAFTA text did not address the situation of a claimant changing nationality before the award and that Article 1131 therefore directed the Tribunal to fill the gap by applying "applicable rules of international law". 51 50 In addition, the Tribunal also found that The Loewen Group had not exhausted all appeals when it settled the case without pursuing leave to appeal to the U.S. Supreme Court. 51 Loewen, supra, footnote 4, at para. 228. It is important to note that, because Canada is not a signatory to the ICSID Convention, this case was decided under the ICSID Additional Facility Rules and not the Convention. The Decision would likely be different if the case were decided under the Convention. Article 25(2)(a) of the Convention states that a corporation need only have the appropriate nationality "on the date on which the parties consented to submit such dispute to conciliation or arbitration". On the other hand, see Schreuer, supra, footnote 38, at 322, for the view that a tribunal may require some form of continuous nationality even when deciding under the Convention.
brief review, the Tribunal held that such rules required a claimant to have continuous nationality from the moment of the damage to the date of the award. 52 It dismissed the authority cited by the claimant that such a rule is only discretionary and, in the alternative, only requires continuous nationality up until the date of submission of the claim. 53 Loewen walked away with nothing. 54 It is difficult to be sympathetic to much of the Loewen Tribunal's reasoning. The Tribunal overlooked the fact that the NAFTA contains specific provisions governing when a tribunal can pierce the corporate veil. Article 1113(1) enables a tribunal to pierce that veil to ensure that the benefits of the NAFTA do not go to investors from inappropriate countries. 55 Similarly, Article 1113(2) enables a tribunal to pierce the corporate veil and deny the benefits of the treaty if a non-NAFTA Party controls the investor and the investor does not have any substantial business activities in the country in which it is incorporated. This Article would have enabled the Loewen Tribunal to deny Nafcanco standing if it was controlled by Europeans, for example. 56 The recent Waste Management II Decision recognized the NAFTA's carefully drafted provisions on investor nationality. 57 The Tribunal concluded that:
"Where a treaty spells out in detail and with precision the requirements for maintaining a claim, there is no room for implying into the treaty additional requirements, whether based on alleged requirements of general international law in the field of diplomatic protection or otherwise." 58
Given the NAFTA's carefully worded circumstances in which a tribunal can pierce a company's corporate veil, a decision to pierce the veil in other circumstances would require some justification. The Loewen Tribunal provides none, simply assuming that it can do so. 53 At ibid., para. 236, the Tribunal notes that the claimants cited the ICSID Convention, which appears not to require such continuous nationality, and a recent International Law Commission Report, which proposed eliminating the rule. 54 The wording of the Decision indicated that it only applied to The Loewen Group's claim, and Ray Loewen subsequently sought clarification that the Decision also applied to his personal claim. In the Tribunal's Decision on Respondent's Request for a Supplementary Decision, 6 September 2004, it clarified that Loewen's individual claim was also rejected. The Tribunal reaffirmed comments in the earlier Award, in which it stated that a judicial system cannot commit a denial of justice until the claimant has exhausted all avenues of appeal. The Tribunal held that by failing to appeal the Mississippi Decision to the U.S. Supreme Court, Loewen had not exhausted all avenues (at para. 22). 55 See supra, footnote 27. 56 NAFTA Article 1113(2) states: "Subject to prior notification and consultation in accordance with Articles 1803 and 2006, a Party may deny the benefits of this Chapter to an investor of another Party that is an enterprise of such Party and to investments of such investors if investors of a non-Party own or control the enterprise and the enterprise has no substantial business activities in the territory of the Party under whose law it is constituted or organized."
57 Waste Management, supra, footnote 29, at paras. 80-81. 58 Ibid., at para. 85. On this point, see also Amerasinghe, supra, footnote 36, at pp. 259 and 262; and Nathan, supra, footnote 37, at 92 and 95, who argue against implying additional requirements into investment treaties. However, see Schreuer, supra, footnote 37, at 278-279 and 332; and Aron Broches, Denying ICSID's Jurisdiction: The ICSID Award in Vacuum Salt Products Limited, 13 J. Int'l Arb. 21, 1996, at 27 and 29, for the opposite view.
59 See Paulsson, supra, footnote 52, at footnote 5, for further criticism of this aspect of the Tribunal's Decision.
Tokios Tokeles v. Ukraine
The Loewen Award would have pleased the Ukraine. At the time the Award was given, the Ukraine was facing an investor-State claim under the Ukraine-Lithuania BIT. 60 The claimant, Tokios Tokeles, had created a subsidiary in the Ukraine, Tokios Spravy, to operate a printing business. Tokios Tokeles claimed that the Ukraine mistreated Tokios Spravy, in breach of its obligations under the treaty, in response to their publication of a book favourably portraying a leading Ukrainian opposition politician.
The Ukraine challenged the standing of Tokios Tokeles, alleging that, although it was incorporated in Lithuania, it was clearly controlled by Ukrainians and should therefore be considered Ukrainian. Ukrainian nationals owned 99 percent of Tokios Tokeles' shares and held two-thirds of the positions on its Board of Directors.
The Tribunal rejected the Ukraine's argument. Beginning first with the ICSID Convention, the Tribunal found that:
"The jurisdiction of the Centre depends first and foremost on the consent of the Contracting Parties, who enjoy broad discretion to choose the disputes that they will submit to ICSID. Tribunals shall exercise jurisdiction over all disputes that fall within the scope of the Contracting Parties' consent as long as the dispute satisfies the objective requirements set forth in Article 25 of the Convention." 61 The Tribunal concluded that the Ukraine and Lithuania's discretion to choose the disputes they submit to ICSID is exercised through the BIT. The BIT included detailed definitions of "investor". Article 1(2) of the Ukraine-Lithuania BIT defined "investor" as:
"… (b) in respect of Lithuania: … -any entity established in the territory of the Republic of Lithuania in conformity with its laws and regulations …"
The Tribunal stated that, regardless of who ultimately controlled Tokios Tokeles, it clearly satisfied the definition of "investor" contained in the BIT and was also consistent with the objective requirements of the ICSID Convention. The Tribunal argued that its formalistic approach "fulfils the parties' expectations, increases the predictability of dispute settlement procedures, and enables investors to structure their investments to enjoy the legal protections offered under the treaty." 62 Extraordinarily, this majority opinion came from the two arbitrators appointed by the parties. The President of the Tribunal, Professor Prosper Weil, dissented and subsequently resigned from the Tribunal. He disagreed with the majority's conclusion that the BIT's definition of "investor" was consistent with the objective requirements of the Convention. He stated that, according to Article 31(1) of the Vienna Convention on the Law of Treaties, 63 the ICSID Convention must be interpreted "in the light of its object and purpose". According to Weil, both the Preamble to the Convention and the reports leading up to its adoption demonstrate that its object and purpose is not the settlement of disputes between a State and its own nationals. He concluded that:
"It is this very same rationale of giving effect to the economic reality over and above the legal structure that should have led the Tribunal to decide that an investment made in Ukraine by Ukrainian citizens with Ukrainian capital-albeit through the channel of a Lithuanian corporation-cannot benefit from the protection of the ICSID mechanism and, as a consequence, to deny Tokios … for the purposes of the Convention, the character of a 'foreign investor' in Ukraine." 64 Weil was also concerned about the effect that giving the ICSID jurisdiction over foreign investments using local capital has on domestic judicial proceedings. He stated that:
"It appears, therefore, that because of its specific object and purpose-namely, the protection of international investments-the ICSID Convention imposes strict obligations and limitations on both the Contracting States and the investors who are nationals of other Contracting States. It prohibits the use of diplomatic protection and excludes the jurisdiction of domestic courts, for which it substitutes the recourse to its own, specific international arbitration mechanism. It follows that ICSID arbitral tribunals have to be particularly cautious when they determine their jurisdiction. An unwarranted extension of the ICSID arbitral jurisdiction would entail an unwarranted encroachment on both the availability of diplomatic protection and the jurisdiction of domestic courts." 65 It is apparently for this reason, especially, that Weil believed that his dissent was vital to preserve the "integrity" of the ICSID Convention 66 and that the majority Decision "might jeopardize the future of the institution" 67 and put its success "at risk" 68 by "dissuad[ing] Governments either from adhering to the Convention or, if they have already adhered, from providing for ICSID arbitration in their future BITs or investment contracts". 69 It is unclear how finding ICSID jurisdiction in the case could be an "unwarranted encroachment". It is certainly not an unwarranted encroachment on the Ukraine and Lithuania, because they accepted this application of ICSID jurisdiction by not including a "control" test in their BIT. Similarly, it is not an unwarranted encroachment on any State that includes an ICSID clause in its contract with a foreign investor who is using local capital. They, too, accepted ICSID jurisdiction.
Finding ICSID jurisdiction in this situation also cannot be an unwarranted encroachment on the other signatories to the ICSID Convention. If they do not want to NATIONALITY REQUIREMENTS IN INVESTOR-STATE ARBITRATION settle through arbitration, rather than through domestic courts, their disputes with foreign investors who apply local capital, then they simply will choose not to include an ICSID clause in their contracts or to include a "control" clause in their BITs.
Yet, perhaps the fundamental flaw in Weil's Opinion is his focus on the "national" origin of capital. The free-trade and capital-mobility principles, upon which the ICSID was founded, support the free movement of capital. Furthermore, since 1965, when the ICSID Convention came into force, capital has become significantly more mobile, to the point where it is artificial to talk of capital belonging to any particular nation. The Ukrainian bank from which Tokios Tokeles drew its funds, for example, could well have obtained those funds from a loan from a U.S. bank or from a deposit from a Chinese engineer. Would Weil be satisfied if Tokios Tokeles could have shown that a U.S. bank lent money to the Ukrainian bank before the Ukrainian bank lent to Tokios? Indeed, this is where the irony of Weil's dissent emerges. The ICSID Convention creates a flexible system that can accommodate changing circumstances, such as the increased mobility of capital. Weil seeks to stymie this flexibility by preserving the Convention in a bygone age. It is such inflexibility that would truly threaten the future of the Centre, not the pragmatic approach of the majority.
IV. CONCLUSION
It is difficult to overstate the importance of understanding the nationality requirements that an investor must satisfy before it can bring a claim against a State. Investors who have already suffered damage need to know if they have standing to claim. Just as importantly, corporate investors need to know if they can structure their corporations to take advantage of BITs and contractual arbitration clauses.
Decisions like those in the Tokios and Amco cases suggest that tribunals in investor-State arbitrations will merely look to a corporate investor's satisfaction of the formal nationality requirements and emphasize the value of structuring corporations to take advantage of investor-State arbitration mechanisms. Indeed, there is already evidence that corporations have begun to do this. The U.S. giants, GE and Bechtel, for example, have attempted to overcome the lack of a BIT between the United States and India by claiming for breaches of the India-Mauritius BIT through Mauritian subsidiaries. 70 It is, however, far from clear whether investors will continue to be able to take advantage of special corporate structuring in this way. The Tribunals in SOABI and, especially, in Loewen looked beyond formal satisfaction of a treaty's criteria to assess the true beneficiary of a claim. In particular, the question of control of a foreign investor company by its parent or a subsidiary company along the chain of control remains to be fully clarified. This will be especially important to international firms who are beginning to structure their foreign investments to ensure they fall within the terms of at least one BIT."
Cases such as Soufraki and Tokios also highlight the tension generated by old rules attempting to govern investor-State arbitration in a changing world. At the time the ICSID Convention was drafted forty years ago, for example, we could sensibly talk about the nationality of a corporation and the national origins of capital. In the modern world of multinational corporations and instantaneous movement of capital, such labels are decreasingly relevant. One of the next major challenges for the investor-State arbitration system is whether the existing instruments can accommodate the change or if we need a new set of instruments to better reflect the changed world.
